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ABSTRACT

This dissertation is concerned with the current position in the law relating to
concurrent delay disputes, and the inability at present to apportion liability in claims
that exist only in contract. There is a view in relation to the general law, that the
position of awarding strict liability on a ‘win or lose’ basis evades perceived justice in
many circumstances, resulting in imbalanced decisions and taking damages beyond

compensation to the point of being punitive.

Proposals have been made for reform of the common law to include a right to
apportion liability and damages in contract, in a similar manner to the concept of
contributory negligence in tort. Suggestion also exists that this position would
provide the Courts with the additional, but necessary, tools for dealing with

concurrent delay disputes.

The purpose of this dissertation was to consider the current position in law specific to
concurrent delay disputes and contrast this with the support for an apportionment
approach to be incorporated into the general law. This research was used to establish
reasoned argument regarding the reform of the law, and the adequacy or otherwise of

standard form contracts commonly in use within the industry.

The evidence indicates that there is widespread perception of injustice within the
current law, and this has resulted in support for an apportionment approach in the law
generally. Decisions of the Courts have, in some circumstances, defied causation

principles, further fuelling the debate.

However, in the concurrent delay context, this is not seen to be relevant. Whilst the
current position in the law surrounding concurrent delay remains something of an
uncertainty, the conclusion of this research is that a right to apportion liability would
only add to this uncertainty. This is primarily due to the status of commercial

contracts, which are not viewed as being instruments for this perceived justice.

Commercial contracts regulate agreements between the parties, and, therefore, the
recommendation of this study is that greater certainty in contracting terms remains the
most effective tool for rationalising and clarifying concurrent delay. Further research

is recommended in this area.
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England and Wales

Law Reform (Contributory Negligence) Act 1945
The Civil Liability (Contribution Act) 1978
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